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We are concerned that this Bill is heading for the statute book with critical 

recommendations from the Bracadale Review ignored: without clear points of 

reference on the face of the law protecting freedom of expression in the most 

contentious areas, and the exclusion of sex as a protected characteristic. 

In closing the Stage 3 debate the Cabinet Secretary for Justice stated the Parliament 

has a duty to be a voice for the voiceless. Naming different characteristics, for each 

one he stated: “We are your voice” and “This Bill is for you”. He did not name 

women, because the Act does not protect people based on their sex. Nor is there 

any guarantee that the Act will do so at a later date.  

We echo the following points on the exclusion of sex, made during yesterday’s 

debate:  
 

"there is no reason to prevent the sex aggravator from being put into 

legislation and then let the group work on the detail... If we listen to women 

and look at women’s experience, it is self-evident that women should be 

covered by the bill." (Johann Lamont MSP) 

"Women are regularly the target of offending behaviour based on hostility 

towards their sex, and it is now well established that women in public life face 

much higher levels of online abuse than men, which has consequences for 

their participation. The proposal to add age to the hate crime protected 

characteristics leaves sex as the main characteristic that would not be 

protected but is included in the 2010 act. It is a glaring omission and I do not 

understand why the Scottish Government is asking women to wait .... The 

longer the law is unchanged, the more the message is reinforced that this is 

not something that is a priority for the Parliament, and it perhaps reinforces 

fears that women have.” (Pauline McNeil MSP) 

"A YouGov poll for UN Women UK that was published this week found that 

nearly every young woman in the United Kingdom had suffered sexual 

harassment. Claire Barnett, executive director of UN Women UK...said, "It’s 

just not enough for us to keep saying, ‘this is too difficult a problem for us to 

solve’—it needs addressing now”. It does need to be addressed now, and that 

is why putting off the issue until the next parliamentary session is not 

convincing. ...It will seem bizarre to many people that men who enjoy cross-

dressing are protected from hate crime, but women are not.” (Joan McAlpine 

MSP) 
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“This is not a new discussion. Thirteen years ago, in 2008, my colleague 

Marlyn Glen raised the same point when the Parliament was considering the 

Offences (Aggravation By Prejudice) (Scotland) Bill. However, violence 

against women, misogyny and hatred of women were not included. ...I agree 

with all those grass-roots women’s organisations that spoke up during 

evidence sessions and with all those who cannot understand why we would 

effectively exclude women in this piece of legislation.” (Elaine Smith MSP) 

 

The threat to freedom of expression, particularly in relation to sex and gender 

identity, is not resolved by yesterday’s amendment, which fails to make clear what 

type of statements are criminal and what are not. Johann Lamont’s amendment 

would have secured this clarity. It would have put on the face of the Act, that certain 

statements, in themselves, would not be viewed as criminally abusive or threatening, 

including the fact that sex is a physical binary characteristic that cannot be changed. 

But it was voted down.  

The deputy chair of a Scottish charity tweeted of yesterday’s debate on the Bill that 

“Some of the language being used by certain contributors were at best shocking and 

at worse a hate crime”. 

Yet even today, MSPs continued to assert that the Bill puts in place high criminal 

thresholds for a conviction of stirring up hatred, ignoring the potential for malicious 

reporting, police investigations, and unsuccessful prosecutions. This also fails to 

acknowledge the reams of evidence presented during the passage of the Bill, 

demonstrating that women are already being investigated by their employers, losing 

their jobs, and being attacked for simply ‘discussing and criticising’ their sex-based 

rights. And it overlooks the chilling effect that has been writ large on the passage of 

the Bill itself.     

Under this new law people, particularly women, will face the risk of being reported to 

the police, simply for asserting that sex matters. The Bill as it stands leaves those 

people without the type of direct means recommended by Lord Bracadale for 

resisting such complaints. And it leaves the police without a straightforward way to 

resist pressure to investigate them. How police discretion is expected to operate in 

this contested area of debate is wholly unclear. 

Convictions may be unlikely. But the chilling effect on ordinary Scottish citizens that 

will result from the reality or threat of being reported to and investigated by police is 

inevitable. 

We regret that the Scottish Government has missed an opportunity to make better 

law here by building a meaningful consensus that deals with well-founded remaining 

fears. The price that will be paid for that will doubtless become clear in the coming 

months and years.  


